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June 30, 2017

The Honourable Diane Lebouthillier
Minister of National Revenue
House of Commons

Ottawa, ON K1A 0A6

Dear Minister:

| am writing after having reviewed the Power Point presentation recently sent by your
office to Members and their assistants to help clarify the eligibility rules for the Disability
Tax Credit. Page 4 outlines the three basic criteria: you must have a severe impairment
in physical and mental functions; you must be markedly restricted at least 90% of the
time; and the impairment must be prolonged.

The inflexible application of the legislation's "all or substantially all of the time clause" as
being at least 90% of the time is not supported by your own policies_nor the Income Tax
Act nor Tax Court of Canada rulings. Although there have been no amendments to
Section 118 for the Income Tax Act since 2005, the rules governing the determination of
the eligibility criteria have become increasingly narrow and technical discriminating
against people living with chronic and persistent mental illnesses as well as diseases
such as MS and epilepsy with recurring episodic manifestations of disability even
though the external signs and symptoms may be perceived to be intermittent.

Applying the 90% rule discriminates against these individuals since there are no
mathematical formulae or diagnostic tools to assist physicians with an accurate
determination of the impact of disabling effects on activities of daily living. | have been
informed that many physicians who have previously completed Form T2201 Disability
Tax Credit Certificate are now refusing to do so when patients are asked to reapply for
the tax credit even though their condition remains unchanged.
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In an email sent to my constituent, Ms. Buchanan, dated November 1, 2016, Lynne
Gaucher, Manager of the Disability Tax Credit Program conceded that:

“While the words ‘substantially all’ cannot be rigidly interpreted as referring to a specific
percentage in all cases, the CRA will consider that the test is met if the 90% threshold is
reached. This position does not rule out the possibility that in a particular case,
depending on the facts and circumstances, a level of something less than 90% could
still meet the ‘substantially all' requirement.”

Serious injustice occurs when medical practitioners are not provided with the
information that patients unable to meet the 90% threshold “could still meet the ‘all of
substantially all of the time’ legal requirement.” The problem is exacerbated by follow-up
questionnaires known as "clarification letters" sent to medical practitioners that support
the 90% rule imposed by the Canada Revenue Agency.

| have attached the letters sent to Ms. Gaucher by Ms. Buchanan and Ryan Tonkin
outlining their concerns and requesting that inaccuracies in the interpretation of the
Income Tax Act by the CRA be corrected. As it stands now, CRA is denying hundreds, if
not thousands of eligible Canadians living with disabilities not only the tax credit but also
a number of other income support programs, including the Registered Disability Savings
Plan, Child Disability Benefit, Working Income Tax Benefit Qualified Disability Trust
Benefits.

There is an urgent need to ensure tax fairness for all Canadians with disabilities by
adopting the following initiatives:

1. Develop appropriate language in Form T2201 and related publications for
individuals living with mental impairments and other recurring episodic
manifestations of disability to accurately reflect the parliamentary and legislative
intent of the DTC.

the administration of the Disability Tax Credit. This committee was created by

former Minister of National Revenue, John McCallum in 2004, reporting directly
to him on all administrative aspects of the tax system, but disbanded the
following year by the newly elected Conservative government.

2. Reinstate the Disability Advisory Committee to address systemic problems with éé;\
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3. Develop regulations for Bill C-462 without further delay to protect taxpayers from

excessive fees charged by promoters assisting these individuals with the
application and appeal process for the Disability Tax Credit and other income

security support programs.

Yours very truly,

ey

Murray Rankin
Member of Parliament
Victoria, BC

CC:

Encl.

Lembi Buchanan

Ryan Tonkin

Lynne Gaucher, Manager of the Disability Tax Credit Program

Bob Hamilton, Commissioner of the Canada Revenue Agency

The Honourable Bill Morneau, Minister of Finance

The Honourable Jane Philpott, Minister of Health

The Honourable Jody Wilson-Raybould, Minister of Justice and Attorney General

of Canada




Lembi Buchanan M.S.M.
609-1701 Cedar Hill Cross Road
Victoria, BC V8P 2P9

March 28, 2017

Lynne Gaucher

Manager of Disability Tax Credit
Canada Revenue Agency

750 Heron Road

Ottawa, ON K1A OL5

Re: Form T2201 Disability Tax Credit Certificate
“All or substantially all of the time”

Dear Lynne:

| recently received the following email from the mother of a son living with refractory
schizophrenia who had accessed the DTC for many years before being asked to
requalify for the 2015 taxation year.

Hi Lembi,

| received a letter from Revenue Canada and they have concluded that N does
not qualify for the DTC. This is a very disappointing decision but somehow
unexpected. They are doing their best to reduce the number of people that
qualify as disabled.

| have put N’s RDSP on hold. It can remain that way for up to 5 years, so if N
qualifies at a later date it can be opened again.

| appreciate all that you have done to assist with this, but | am not prepared to
fight this decision. | just don't have the will to put any more energy into this at
this time.

M-L
M-L is not alone.
| am deeply disturbed by the growing number of reports of individuals living with a

chronic and persistent mental illness who have received the DTC for many years but
when they are asked to requalify, they are routinely denied. Why?

The rules have changed.



Although there have been no amendments to Section 118 of the Income Tax Act since
2005, the interpretation of the qualifying phrase “all or substantially all of the time” was
left to the medical professional. After all, the legislators chose not to impose a restrictive
mathematical model to “all or substantially all of the time” since they recognized that an
arbitrary percentage (such as 90%) would be impossible to apply in practice.

In recent years, however, Form T2201 Disability Tax Credit Certificate imposes the
inflexible, unrealistic and false claim that “all or substantially all of the time” must
meet the threshold of “at least 90% of the time.” CRA has chosen to highlight the
phrase in all of the documentation related mental and physical impairments
emphasizing the precision of determination required from medical practitioners. Such
an interpretation of the Act has led them to believe that many of their patients are no
longer eligible for the DTC.

Of course, they are not aware that CRA’s position is, after all, flexible in its
interpretation of the legislation.

In your email dated November 1, 2016, you noted the following:

“The phrase ‘all or substantially all’ is used in many other provisions in the

Act; for example, in conjunction with the words ‘assets,’ ‘property,’ ‘revenue’ and
‘business.’ It has been the longstanding position of the CRA that the phrase ‘all
or substantially all' generally means at least 90%.”

These are tangible items that can be readily counted and therefore lend themselves to
a mathematical formula. Even so, former Chief Justice of the Tax Court of Canada
Donald G. H. Bowman ruled against CRA's interpretation of "all or substantially all of
the time" as being "at least 90% of the time" when assessing a non-DTC case, Watts v.
The Queen (Docket: 1999-3504(IT)l):

"The 90% rule... has no statutory basis... The 90% rule, even if it had some
basis in law, is itself defective because it leaves unanswered the question "90%
of what?'... The word 'substantially’ is not defined in dictionaries as a fixed
portion of a whole.

" .. There are many cases in this Court that have considered the meaning of "all
or substantially all.' They consistently comment on the elasticity and ambiguity of
the expression and on the inadvisability of using an arbitrary percentage, such as
90%... The so-called "90% rule" is a rule of thumb that is no doubt convenient to
assessors and tax advisors. .. but it is difficult to apply in practice.”

Indeed, it is virtually impossible to apply a mathematical model to the disabling impacts
of chronic and persistent mental illness. Unlike a calculator at the disposal of
accountants when assessing tax issues in business transactions, we do not have
similar tools to measure or even quantify the disabling impacts of mental functions.



In fact, in the same email, you noted that the regulatory rule currently imposed by CRA
on mental and physical impairments is not always an appropriate measure:

“While the words “substantially all” cannot be rigidly interpreted as referring to a
specific percentage in all cases, the CRA will consider that the test is met if the
90% threshold is reached. This position does not rule out the possibility that in a
particular case, depending on the facts and circumstances, a level of something
less than 90% could still meet the “substantially all” requirement.

However, CRA has not provided information that there may be exceptions to the 90%
regulatory rule in its Notes in Form T2201 Disability Tax Credit Certificate nor in its
document, RC4064, Tax measures for persons with disabilities, Disability-Related
Information 2015.

The justification for CRA to continue to impose the 90% rule when it acknowledges the
need for elasticity is untenable. There is no justification for CRA to deny people living
with chronic and persistent mental illness a fair assessment for the DTC by imposing its
inflexible position with respect to the 90% rule which has no statutory basis.

In Watts v. The Queen (Docket: 1999-3504(1T)l) Justice Bowman referred to another
non-DTC case, Lim v. The Queen, and stated the following in his conclusion:

“| think it would be absurd to conclude that the appellant's rights under

the Income Tax Act should depend on the assignment of an arbitrary percentage
to the words ‘all or substantially all’. This mechanical exercise runs counter to
common sense.”

And yet, an increasing number of medical practitioners are advising their patients that
they do not qualify for the DTC, based on the guidelines provided by CRA. By imposing
an inappropriate standard that defies logic for people living with severe mental illness
discriminates against some of the most vulnerable members of our society who are
eligible for the DTC but do not have the means nor ability to appeal decisions when
they are denied DTC.

As long as there is no justification beyond the convenience of an arbitrary measure,
medical practitioners are being misled to believe that the guideline, “at least 90% of the
time” is the rule of law. Many will no longer complete the Form T2201 for patients who
are asked to requalify for the DTC, even if they completed the certificate for these
patients in previous years.

In recent years, CRA has made another notable change to Form T2201 that has led to
fewer medical practitioners completing Form T2201 on behalf of their patients. The
following intimidating statement printed under the medical practitioner’s signature line
indicates that their best judgment is not enough but it must be quantified with objective
evidence by stating that: “It is a serious offence to provide a false statement.”



In one of the most important and influential decisions relating to the DTC
is Radage v. The Queen (96 DTC 1615), with Justice Bowman providing the following
sensible, practical and compassionate interpretation of the legislation:

(a) The legislative intent appears to be to provide a modest amount of tax relief
to persons who fall within a relatively restricted category of markedly
physically or mentally impaired persons. The intent is neither to give the
credit to everyone who suffers from a disability nor to erect a hurdle that is
impossible for virtually every disabled person to surmount. It obviously
recognizes that disabled persons need such tax relief and it is intended to be
of benefit to such persons.

(b) The court must, while recognizing the narrowness of the tests enumerated in
sections 118.3 and 118.4, construe the provisions liberally, humanely and
compassionately and not narrowly and technically."

The fact that the DTC is being used increasingly by both provincial and federal
government departments as a screening tool for income support programs, it is
incumbent upon CRA to recognize that the purpose of the DTC is to offer financial
assistance to individuals who meet the eligibility criteria as it is spelled out in Section
118 of the Income Tax Act without imposing an unrealistic if not absurd interpretation of
“all or substantially all of the time” as being “at least 90% of the time.”

In Philip Steele v. The Queen (Docket: 2001-3700-IT-1), the claimant suffered from
bipolar disorder and had been hospitalized numerous times. Although he was disabled
in his mental functions and also suffered from severe memory problems, the responses
by his doctor in a follow-up questionnaire from CRA did not meet the 90% threshold.
Nevertheless, Judge Campbell Millar ruled in favour of the claimant questioning
whether "the medical profession had advanced to the point that the complexities of the
brain's receipt, storage and retrieval of data can be identified with such an accuracy that
would allow a psychiatrist to proclaim that an individual is unable to remember 25%,
50% or 90% of the time."

As it stands now, CRA is denying legitimate claims for the DTC by disregarding its own
policies and procedures designed to protect the interests of the taxpayer. Not everyone
has the strength to fight back when denied the DTC on questionable grounds. Not
everyone has an advocate to assist them with the appeal process.

And yet, everyone deserves a just result.

Lembi



Lembi Buchanan M.S.M.
609-1701 Cedar Hill Cross Road
Victoria, BC V8P 2P9

March 28, 2017

Lynne Gaucher

Manager of Disability Tax Credit
Canada Revenue Agency

750 Heron Road

Ottawa, ON K1A OL5

Re: Form T2201 Disability Tax Credit Certificate
“All or substantially all of the time”

Dear Lynne:

| recently received the following email from the mother of a son living with refractory
schizophrenia who had accessed the DTC for many years before being asked to
requalify for the 2015 taxation year.

Hi Lembi,

| received a letter from Revenue Canada and they have concluded that N does
not qualify for the DTC. This is a very disappointing decision but somehow
unexpected. They are doing their best to reduce the number of people that
qualify as disabled.

| have put N's RDSP on hold. It can remain that way for up to 5 years, so if N
qualifies at a later date it can be opened again.

| appreciate all that you have done to assist with this, but | am not prepared to
fight this decision. | just don't have the will to put any more energy into this at
this time.

M-L
M-L is not alone.

| am deeply disturbed by the growing number of reports of individuals living with a
chronic and persistent mental illness who have received the DTC for many years but
when they are asked to requalify, they are routinely denied. Why?

The rules have changed.



Although there have been no amendments to Section 118 of the Income Tax Act since
2005, the interpretation of the qualifying phrase “all or substantially all of the time” was
left to the medical professional. After all, the legislators chose not to impose a restrictive
mathematical model to “all or substantially all of the time” since they recognized that an
arbitrary percentage (such as 90%) would be impossible to apply in practice.

In recent years, however, Form T2201 Disability Tax Credit Certificate imposes the
inflexible, unrealistic and false claim that “all or substantially all of the time” must
meet the threshold of “at least 90% of the time.” CRA has chosen to highlight the
phrase in all of the documentation related mental and physical impairments
emphasizing the precision of determination required from medical practitioners. Such
an interpretation of the Act has led them to believe that many of their patients are no
longer eligible for the DTC.

Of course, they are not aware that CRA'’s position is, after all, flexible in its
interpretation of the legislation.

In your email dated November 1, 2016, you noted the following:

“The phrase ‘all or substantially all’ is used in many other provisions in the

Act; for example, in conjunction with the words ‘assets,’” ‘property,” ‘revenue’ and
‘business.’ It has been the longstanding position of the CRA that the phrase ‘all
or substantially all’ generally means at least 90%.”

These are tangible items that can be readily counted and therefore lend themselves to
a mathematical formula. Even so, former Chief Justice of the Tax Court of Canada
Donald G. H. Bowman ruled against CRA's interpretation of "all or substantially all of
the time" as being "at least 90% of the time" when assessing a non-DTC case, Walts v.
The Queen (Docket: 1999-3504(IT)!):

"The 90% rule... has no statutory basis... The 90% rule, even if it had some
basis in law, is itself defective because it leaves unanswered the question "90%
of what?'... The word 'substantially' is not defined in dictionaries as a fixed
portion of a whole.

"...There are many cases in this Court that have considered the meaning of "all
or substantially all." They consistently comment on the elasticity and ambiguity of
the expression and on the inadvisability of using an arbitrary percentage, such as
90%... The so-called "90% rule" is a rule of thumb that is no doubt convenient to
assessors and tax advisors. .. but it is difficult to apply in practice.”

Indeed, it is virtually impossible to apply a mathematical model to the disabling impacts
of chronic and persistent mental illness. Unlike a calculator at the disposal of
accountants when assessing tax issues in business transactions, we do not have
similar tools to measure or even quantify the disabling impacts of mental functions.



In fact, in the same email, you noted that the regulatory rule currently imposed by CRA
on mental and physical impairments is not always an appropriate measure:

“While the words “substantially all” cannot be rigidly interpreted as referring to a
specific percentage in all cases, the CRA will consider that the test is met if the
90% threshold is reached. This position does not rule out the possibility that in a
particular case, depending on the facts and circumstances, a level of something
less than 90% could still meet the “substantially all” requirement.

However, CRA has not provided information that there may be exceptions to the 90%
regulatory rule in its Notes in Form T2201 Disability Tax Credit Certificate nor in its
document, RC4064, Tax measures for persons with disabilities, Disability-Related
Information 2015.

The justification for CRA to continue to impose the 90% rule when it acknowledges the
need for elasticity is untenable. There is no justification for CRA to deny people living
with chronic and persistent mental iliness a fair assessment for the DTC by imposing its
inflexible position with respect to the 90% rule which has no statutory basis.

In Watts v. The Queen (Docket: 1999-3504(IT)l) Justice Bowman referred to another
non-DTC case, Lim v. The Queen, and stated the following in his conclusion:

“I think it would be absurd to conclude that the appellant's rights under

the Income Tax Act should depend on the assignment of an arbitrary percentage
to the words ‘all or substantially all'. This mechanical exercise runs counter to
common sense.”

And yet, an increasing number of medical practitioners are advising their patients that
they do not qualify for the DTC, based on the guidelines provided by CRA. By imposing
an inappropriate standard that defies logic for people living with severe mental illness
discriminates against some of the most vulnerable members of our society who are
eligible for the DTC but do not have the means nor ability to appeal decisions when
they are denied DTC.

As long as there is no justification beyond the convenience of an arbitrary measure,
medical practitioners are being misled to believe that the guideline, “at least 90% of the
time” is the rule of law. Many will no longer complete the Form T2201 for patients who
are asked to requalify for the DTC, even if they completed the certificate for these
patients in previous years.

In recent years, CRA has made another notable change to Form T2201 that has led to
fewer medical practitioners completing Form T2201 on behalf of their patients. The
following intimidating statement printed under the medical practitioner’s signature line
indicates that their best judgment is not enough but it must be quantified with objective
evidence by stating that: “It is a serious offence to provide a false statement.”



In one of the most important and influential decisions relating to the DTC
is Radage v. The Queen (96 DTC 1615), with Justice Bowman providing the following
sensible, practical and compassionate interpretation of the legislation:

(a) The legislative intent appears to be to provide a modest amount of tax relief
to persons who fall within a relatively restricted category of markedly
physically or mentally impaired persons. The intent is neither to give the
credit to everyone who suffers from a disability nor to erect a hurdle that is
impossible for virtually every disabled person to surmount. It obviously
recognizes that disabled persons need such tax relief and it is intended to be
of benefit to such persons.

(b) The court must, while recognizing the narrowness of the tests enumerated in
sections 118.3 and 118.4, construe the provisions liberally, humanely and
compassionately and not narrowly and technically."

The fact that the DTC is being used increasingly by both provincial and federal
government departments as a screening tool for income support programs, it is
incumbent upon CRA to recognize that the purpose of the DTC is to offer financial
assistance to individuals who meet the eligibility criteria as it is spelled out in Section
118 of the Income Tax Act without imposing an unrealistic if not absurd interpretation of
“all or substantially all of the time” as being “at least 90% of the time.”

In Philip Steele v. The Queen (Docket: 2001-3700-IT-1), the claimant suffered from
bipolar disorder and had been hospitalized numerous times. Although he was disabled
in his mental functions and also suffered from severe memory problems, the responses
by his doctor in a follow-up questionnaire from CRA did not meet the 90% threshold.
Nevertheless, Judge Campbell Millar ruled in favour of the claimant questioning
whether "the medical profession had advanced to the point that the complexities of the
brain's receipt, storage and retrieval of data can be identified with such an accuracy that
would allow a psychiatrist to proclaim that an individual is unable to remember 25%,
50% or 90% of the time."

As it stands now, CRA is denying legitimate claims for the DTC by disregarding its own
policies and procedures designed to protect the interests of the taxpayer. Not everyone
has the strength to fight back when denied the DTC on questionable grounds. Not
everyone has an advocate to assist them with the appeal process.

And yet, everyone deserves a just result.

Lembi



