
 
 
 
 
 
Brenda Hildebrand     Lembi Buchanan M.S.M. 
165 rue Aubert     609-1701 Cedar Hill Cross Road 
Winnipeg, MB R2H 0B2    Victoria, BC V8P 2P9 
 
Tel: 204-233-9404     Tel: 778-430-9222 
 
October 22, 2020 
 
The Honourable David Lametti 
Minister of Justice 
Attorney General of Canada 
House of Commons       
Ottawa, ON  K1A 0A6 
 
 
Dear Minister Lametti: 
 
Re: The Tax Court of Canada consistently rules against the rigid interpretation of “all 
or substantially all of the time” by the Canada Revenue Agency.  
 
Vulnerable Canadians living with psychiatric illness continue to be faced with discrimination 
against a class of people when the Canada Revenue Agency (CRA) disallows their disability 
tax credit, interpreting “all or substantially all of the time” as being “at least 90%.” These 
decisions are upheld by the Appeals Branch of the CRA when an individual files a Notice of 
Objection in an effort to resolve the dispute.  

There is no legislative basis or jurisprudence for imposing such an arbitrary mathematical 
formula to interpret Subsection 118.4 of the Income Tax Act. Such a technical interpretation 
of the statutory requirement discriminates against medical conditions that are permanent but 
with symptoms that may be perceived to be episodic rather than continuous. Medical 
practitioners do not have the tools to make accurate determinations of the mental functions 
necessary to live and function independently and competently in everyday life and must rely 
on the facts and circumstances of the case and their professional judgment.  

Surely, the CRA has an obligation to apply the provisions of Section 12 of the Interpretation 
Act as cited by the Honourable Donald G.H. Bowman, former Chief Justice of the Tax Court 
of Canada, in Radage v. Canada that states: “Every enactment is deemed remedial, and 
shall be given such fair, large and liberal construction and interpretation as best ensures the 
attainment of its objects.” 

The Disability Advisory Committee also recommended in its first annual report, Enabling 
Access to Disability Tax Measures released in May 2019 that the CRA no longer interpret 
“all or substantially all” as being at least “90% of the time.”  

In recent years, an average of 20% of applicants impaired in their mental functions are 
disallowed the DTC (38,630 out of 175,900 applications in 2018). The only recourse left to 
many of them is filing a Notice of Appeal with the Tax Court of Canada. Needless to say, the 
Court is beyond the reach of people living with chronic and persistent mental illness who 
have few advocates and lack the financial resources for legal assistance to pursue a just 
result. 
 

http://www.parl.gc.ca/Parliamentarians/en/members/Jody-Wilson-Raybould(89494)
http://www.parl.gc.ca/Parliamentarians/en/members/Jody-Wilson-Raybould(89494)
https://www.canada.ca/en/revenue-agency/corporate/about-canada-revenue-agency-cra/disability-advisory-committee/2019-full-report.html
https://www.canada.ca/en/revenue-agency/corporate/about-canada-revenue-agency-cra/disability-advisory-committee/2019-full-report.html


 
 
 

Jovain is a very talented artist whose 
paintings were show-cased at an art studio 
in Winnipeg in September 2019. Jovain also 
struggles with severe symptoms of 
schizophrenia that has led to arrest warrants 
from the police as well as numerous 
involuntary hospital stays. Like so many 
others living with a severe mental illness 
with unpredictable resurges of symptoms, 
Jovain requires the intensive supports of the 
outreach-oriented comprehensive 
assistance provided by the Program of 
Assertive Community Treatment (PACT) 
including its crisis response offered 24 hours 
per day, 7 days per week. 

 
And yet, Jovain, who has received the DTC for more than 20 years (retroactive from his birth 
in 1993), has had to reapply for the DTC every five years since his medical condition is 
considered to be temporary. A Notice of Objection was filed with the CRA Appeals Branch 
for the tax year 2017 when the assessor determined that Jovain did not meet the 90% rule 
for legal status as being markedly restricted “all or substantially all of the time.”   
 
Unfortunately, not everyone has a family member or a support person to follow through the 
complex process of resolving a dispute, whether with CRA’s Appeal Branch or the Tax Court 
of Canada. The Senate Standing Committee on Social Affairs, Science and Technology 
noted in its July 2018 report, Breaking Down Barriers, based on testimony from family 
members and others, that “The DTC is administered in a way that is unnecessarily rigid, 
complicated and costly.” 
 
We are appealing to you to review the justification for the CRA to interpret the legislation 
narrowly and technically by imposing a “rule of thumb” of 90% without considering the facts 
and circumstances of every case.   
 
We have attached a letter addressed to the Honorable Chrystia Freeland, Deputy Prime 
Minister of Canada and Minister of Finance, providing details of a number of Tax Court of 
Canada cases that support a “fair, large and liberal” interpretation of the Income Tax Act for 
both DTC and GST cases.  
 
Sincerely,  
 
Brenda Hildebrand      Lembi Buchanan 
 
 
 
Encl. 
 
cc.  Hon. Chrystia Freeland, Deputy Prime Minister of Canada and Minister of Finance  

Hon. Diane Lebouthillier, Minister of National Revenue 
Hon. Carla Qualtrough, Minister of Employment, Workforce Development and 
Disability Inclusion  
Hon. Carolyn Bennett, Minster of Crown-Indigenous Relations 
Hon. Dan Vandal, Minister of Northern Affairs, MP St. Boniface-St. Vital 
Laurel Collins, MP Victoria, BC 


